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fOr consults orge G. Tennant, for complain- | 
it., New York ant 
co, on part R. Boyle and George B. Ast- 
———— ley, for defendants. 
> Z. HOLMgs Bays, V. C. 
VE BUREay fg Complainant held a building and | 
RK Place [yan mortgage on property owned | 
1 entat a by defendant Mongiello Brothers, | 
srvice Work in. Defendant, Delaware, Lacka-| 
Var ganna & Western Coal Company | 
weld a second mortgage on -~ 
LATIONS game property 
we Complainant instituted foreclos- | 
ATION gre proceedings on its first mort- | 
BUREAT fy 2° 00 May 22, 1933, the bill al- | 
ging arrearages in_ interest, | 
een *T Caw oremiums, and fines for three or | 
S 5-058 
. four months. During the fore-| 
WORK closure proceedings, the defendant ! 
fongiello Brothers, Inc., contin- | 
: ved to make payments on account 
MERCH ANTs of the mortgage, taxes, and water 
Y BUREAT rents. In September, 1933, com- 
| oe nant’s solicitor wrote Mongiel- 
Prompitnes Brothers stating it had not 
the taxes within the time 


V YORK ¢ I 
nee agreed, and that an interlocutory 
ree had herefore heen entered. 
November 4, 1933, complain- 
proved the amount due on 
its mortgage before a master, as 


— de 


=< 


rsey 


id Delaware, Lackawanna & 
Western Coal Company, the sec- 
mortgagee November 14, 


1933. the final decree was entered 


‘omplainant held up its fieri 
facias thereunder for some time, 
during which payments were 





le to it by defendant Mongiel- 


aintings Brothers. Complainant credit- 
cts. { these payments on dues, fines, 
Invited premium and interest, as though 
EE mortgage were still in exist- 
— e. In March, 1935, the proper- 
Inc. was advertised for sale, and 

| the sale adjourned from time to 
WN. J. | time at the request of the second 

mortgagee. A dispute arose as 
jaramce the proper application of pay- 
ane | ments made to complainant after 
——— the final decree, and it was re- 


ferred to a master, who reported 
that the amount due complainant 
1s the amount of the final de- 
ree with interest. | 
Complainant excepts, contend- 
ing the payments made were on 
account of premium, dues, fines, 
| nterest, etc., as if mo decree had 
been entered, in accordance with 
(Continued on page 3 col. 2) 
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Life Tenure For Judges 
Unpopular In Ohio 





COLUMBUS, May 20, (CCNS) 
—Appointment of judges contin- 
ues to be a popular idea in Ohio 
but life tenure for appointees 
does not strike the people so fav- 
orably, if a report of a committee 
of the State Bar Association may 
be considered as reflecting gener- 
al sentiment in the state. 

A recent poll of the legal pro- 
fession and of newspaper editors 
showed opinion to be about five 
to one in favor of an appointive 
system for selecting the judiciary, 
proposed constitutional 


State Association at its annual 
meeting in July, while providing 
an appointive system for the 
judges of reviewing courts, will 
aliminate the life tenure idea by 
providing that appointees must 
run against their records every 
six years. 





Current Decisions 


WORKMEN’S COMPENSATION 
—Wage Basis — Municipal Em- 
ployee — Deductions By reason 
of Contributions 

Passaic County Court of Common 
Pieas 

Dora Flamm and Freda Flamm, v. 
City of Passaic 

Greenburg, Wilensky & Feinberg, 
Esqs. (Bernard Feinberg, of 
counsel) for Petitioners-Appél- 
lee, of Passaic, N. J. 

Skeffington & Walker, Esqs 
(James 8S. Skeffington) for Re- 
spondent-appellant, of Newark, 
N. J. 

May 6, 1936 

Davidson, C. P. J 
This is an appeal from the find- 

ings of the Workmen’s Compensa- 

tion Bureau in a cause wherein 
the facts are undisputed and but 

a single question is presented for 

determination. 

The decedent, a member of the 
Fire Department of the City of 
Passaic came to his death on Feb- 
ruary 9th, 1934, through accident 
arising out of and in the course 
of his employment. Under a sal- 
ary-fixing ordinance, which, after 
ep, referendum vote, became effect- 
ive on January 1st, 1984, deced- 
ent’s salary was $2500.00 per an- 
num and he had been receiving 
his full salarv in accordance with 
the provisions of salq ordinance 
from time of his appointment un- 
til September. 1932. when, prompt- 
ed by prevailing financial condi- 
tions. a resolution was adopted 
bv the Board of Commissioners of 
the Citv of Passaic requesting the 
members of the Police and Fire 
Departments to contribute to the 
Citv an amount equal to ten per- 
cent of their salaries commencing 
September 1st, 1932 and continu- 
ing until August 31st. 1933. The 
members of the two Departments 
consented in writing to make the 
contribution and expressly author- 
izeq the Cify Treasurer to with- 
hola the said percentage from 
their salarv checks. both resolu- 
tion and consent definitely stipu- 
lating that the making of the con- 
tribution was not to be considered 


las abridging or affecting in any 
; way anv rights. privileges or ben- 
lefits belonging or accruing to the 


members of said Departments un- 
der any law or laws of New Jer- 
(Continued on page 6 col 2) 
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Laws Of 193 


(Biffective dates follow each Aet) 








CHAPTER 69—(May 2, 1936) 
Allows municipalities to ex- 
change lands obtained through tax 
foreclosures for other lands to be 
used for park purposes. 
CHAPTER 70—(May 2, 1936) 
Transfers jurisdiction over in- 
land tidal waters from State Com- 
merce and Navigation Deartment 
to War Department. 
CHAPTER 71—(May 2, 1936) 
Permits Board of Education to 
transfer lands to counties for park 
purposes. 
CHAPTER 72—(May 2, 1936) 
Extends until July 1st, 1937 
time within which counties and 
municipalities may make exchange 
with bond holders under Chapter 
268 Laws of 1934. 
CHAPTER 73—(July 4, 1936) 
Validates land conveyances by 
County Park Commissions to 
railroads. 
CHAPTER 74—(July 4, 1936) 
Permits members of Newark 
Salvage Corps to join Newark 
Firemen’s Relief Association. 
CHAPTER 75—(May 2, 1936) 
Grants pensions to court re- 
porters 64 years old who have 
served 40 years. 
CHAPTER 76—(May 2, 1936) 
Requires State funds due coun- 
ties and municipalities to be paid 
in quarterly installments. 


RECENT CASE 
COMMENT 


By Alfred C. Clapp 
Execution of Wills — Necessity of 

Requesting Witnesses to Attest 

In writing a book on the Law 
of Wills, Probate and Administra- 
tion in New Jersey which we hav> 
been solicited to do and are do- 
ing, we have been faced many 
times with the lack of acute au- 
thority such as Wigmore on Evi- 
dence, Williston on Contracts and 
Sales, Beale on Conflicts, The Re- 
statement of the Law of Trusts, 
etc. Not that we detract from 
the ingenuity of Jarmin; but his 
work was written in 1843. Nor do 
we cast any aspersions on the sev- 
eral worthy lawyers who also have 
written on the subpect. The few 
brilliant law review articles (such 
as Warren on Dependent Relative 
Revocation) touch too little of the 
subject. 

One point that we have met in 
our study is whether in the execu- 
tion of a will under our present 
Wills Act adopted 1850, the test- 
ator must needs request the wit- 
nesses to act as such . It has been 
said many times that he must. 
Mundy v. Mundy, 15 N. J. Eq. 290 
(case criticized as a careless opin- 
ion in another respect in Lacey v. 
Doobs, 63 E. 325, BE. & A.); Turn- 
ure v. Turnure, 35 N. J. Eq. 437, 
aff’d on op. 37 N. J. Eq. 269; Elk- 
inton v. Brick, 44 N. J. Eq. 154: 
Darnell v. Buzby, 50 N. J. Eq. 725. 
aff'd on op. 52 N. J. Eq. 337; Rob- 
bins v. Robbins, 50 N. J. Eq- 742; 
In re Buckman’s Will, 26 N. J. L. 
J. 114, 114; In re Lang, 42 N. J. 
L. J. 306. Even though these au- 
thorities may be all tossed aside as 
dicta, nevertheless they are dicta 
positively asserted. Two such dic- 

(Continued on page 5 col 1) 











~ COMMON LAW MARRIAGES-Part IV 





By MARSHALL VAN WINKLE 
Advisory Master Of The Court Of Chancery Of New Jersey 





“THE LAW OF THE COUNTRY 
IS THE LAW OF THE WORST 
STATE” 

A marriage, common law or 
ceremonial, which is valid in the 
state where contracted, is valid in 
the other states, regardless of the 
marriage requirements of those 
states. The case of Bud Fisher 
the cartoonist, creator of “Mutt 
and Jeff’, who marrieq the sec- 
ond time while forty miles out of 
New York on the Leviathan after 
his first wife had divorced him by 
a decree which forbade his mar- 
rying again during her lifetime, 
is an interesting example of this.52 

I have a friend whose farm 
house is in New York, but his 
barn, not many feet away, is in 
New Jersey, in which state com- 
mon law marriages may be val- 
idly contracted. New York has 
abolished common law marriages, 
yet should a couple marry them- 
selves in this barn, at night with- 
out a witness, and then go back 
to New York where they came 
from, that same night, they would 
be husband and wife in New York. 
The couple would really be of- 
fenders against the public opinion 
and the public policy of New 
York; they would have avoided 
and defeated the purpose of the 
marriage laws of New York. But 
this would make no difference. If 
the man should leave the woman, 
no matter in what state they then 
lived, she might succeed in a pro- 
ceeding for support. If there 
were no children, she would have 
the court’s sympathy in her en- 
deavor, but not to the extent that 
she would have received it a dec- 
ade ago. Should there be children 
her chance of success would be 
very good, even if the man dis- 
claimed the marriage. And, af- 
ter the death of both the man and 


52 “Fisher's first wife had divorced 
him tn New York. NIn line with the 
strict punitive policy of the New York 
law, the decree provided that he should 
not remarry during the lifetime of his 
first wife. But Fisher sailed to Eurone 
some time thereafter, and while on the 
hich seas on the steamer Leviathan was 
married again. bv the cantain of the 


shin. At this big moment tn his Ife 
Fisher would have been the first to sav 
that the limitatfons of the New York 


decree did not bind him on the ocean 
-which indeed they did not. For the 
law of New York. not to he too harsh 
or self-righteous about nunishing a di- 
veorce defendant. recorenizes that its 
order forbidding remarriage apnniles 
onlv while the person affected remains 
ir the state—tt has no extra territor- 


' effect. and a valid marriage out- 
side of ew York !s even recognized as 
lawfil Rut with the cooline of his 


ardor 
aving 


and with his bride of the ship 
h‘s for senarate matntenance 
Fisher determined to put a different in- 
terpretation on his status He con- 
tended. in defence of the sult. that he 
and the plaintiff had never legally 
heen married because by order of the 
New York court he was !ncomnetent to 
marry within the jurisdiction of New 
York: and he was within such furis- 
diction while on the Leviathan. be- 
cruse the Leviathan was registered in 
the port of New York. This ingenious 
argument came before the Court of 
Anveals tn 1929. and was nromptly cast 
acide. The test of a shin’s home. said 
the fudees in an opinion by Judre 
Henry Kellogg, tn which Cardozo fully 
concurred. was not the vnort of reris- 
trv. but the place of the ship’s owner 
The owner of the Leviathan was the 
Tnited States Shipping Board. having 
{ts domicile in the District of Colum- 
bia. The law of the District of Col- 
umbin. so far as the judges knew. ap- 
proved of marriages at cea. and that 
was the law which followed the 
steamer. not the law of New York 
State. The situation was the eame as 
if Fisher had remarried in Washington, 
D. C.—the prohibition of the first de- 
cree did not avply. Consenuentiv the 
second 3. Fisher was held entitled to 
bring suit against the cartoonist, and 
to win the award of financial support 
which she soucht.” 

Mr. Justice Cardozo: A Liberal Mind 
In Action Pollard. p. 54 (1935) 


the women their children would 
have a fair chance to get a share 
of the estate of the man’s father 
even if the man had afterwards 
married ceremonially and left 
children by such marriage. 


A reading of the older cases 
shows us that where a woman has 
asserted a common law marriage 
and the man has denied it or 
where the man had died, no mat- 
ter what the character of the pro- 
ceeding, if there were children, 
that usually the marriage was es- 
tablished by the court in which 
the marriage was tested. It is 
impossible not to discover in the 
older cases a disposition on the 
part of the courts to hold in favor 
of the marriage where there was 
issue which might be bastardized 
by a contrary ruling.53 And it ig 
impossible to escape the conclu- 
sion that many courts have con- 
sidered marriage laws very liber- 
ally because, as a Rhode Island 
court expressed it, “To make mar- 
riages void and children illegimate 
by implication, is a serious 
thing’’.54 

A New York surrogate found 
it impossible to reconcile the var- 
ious decisions in his state; and af- 
ter a careful reading of them he 
declared he was of opinion that 
the courts have in many instances 
decided for or against a common 


law marriage according to tie ~ 


equities of each particular case.55 
Because of this disposition and 
the liberality of the courts, and 
this regard for the equities of the 
case, “the equities” usually being 
children common faw marriages 
have been established in meritore 
ious cases, so called, by presump- 
tions being overworked and infer- 
ences being drawn violently, when 
marriages did not exist, 

There 1s not only lack of unani- 
mity but great conflict; and in the 
language of the Supreme Court of 
the United States, the conflict 
amounts almost to a state of an- 
archy.56 Not only do the decisions 
of no two of the states agree; but 
courts in the same state are at 
variance, and certain individual 
courts have handed down contra- 
dictory decisions.57 In one state a 
decision in 1931 that common law 
marriages were valid in that 
State, was vacated in 1932 by a 
decision of the same court holding 
that they were not valid.58 

The authorities are much in 
conflict concerning whether parties 
must cohabit and live together ag 
husband and wife and hold them- 
selves out to the world ag such to 
make a marriage. They are in 
hopeless conflict.59 In one state6o 
where the statute provides that 
“Marriage may be entered into 
only as provided by law”, the 
court has held that the statute is 
mandatory. In another gtateél 

(Continued on page 2 col 1) 





53 Stevens vy. Stevens 56 N. J. Eq. 496 
(1898). 
54 Wilmington Trust Co. v. Hendrixon 
31 Del. 319 (1921). 
55 In re Mattice’s Estate 263 N. Y. 
Supp. 531. 

56 See 33 A. L. R. 39. 
57 Richmond & Hall, Marriage & the 
State p. 29 (1929). The judges of my 
acquaintance who have read the chap- 
ter on “The Judging Process” in Jerome 
Frank’s Law & the Modern Mind (1931) 
have enjoyed it and made admissions 
respecting the fruth of it. 
58 Nebraska. 





59 Huard vy. McTeigh 113 Oregon 279 
(1925) 39 A. L. R. 528. 


See Fisher v. Fisher 250 N. ¥. 313 = ote Dakota. 8 


(1929). 


ahoma. 
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where the statute provides that 


“The marriage relation shall only 
be entered into as provided by 
law”, the court has held that the 
etatute is directory. Where the 
word “may” is used the ruling is 
that the statute is mandatory. 
Where the word “shall” is used 
the ruling is that the statute is 
directory. One gets dizzy. 

“The great obstacle to the ef- 
fectiveness of marriage laws is 
the fact that most persons are 
within reach of some state where 
the regulations are less strict or 
of some locality where the officers 
are known to be lax in checking 
up the facts. Richmond & Hall 
discovered fifty-seven market 


. towns in the United States, so- 


called Gretna Greens, where of- 
ficials and often clergymen make 
a@ business. of marrying out-of- 
town couples with the least possi- 
ble investigation and delay. Not 
one of these towns is in a state 
having complete advance-notice 
laws.”"62 

From what has been said we 
see that until common law mar- 
riages are abolished by statute in 
every one of the states they may 
be saiq to be valid in all the 
states, Valid common law mar- 
riages contracted before the pass- 
age of abolition statutes will 
plague the courts and innocent 
third parties for many years after 
the passage of the statutes, for 
of course such statutes are not re- 





62 The Family, Prof. Joseph Kirk Fol- 
som (1934). 
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troactive. 

In my own state of New Jersey 
the majority opinion in an old 
case written by an able Chief Jus- 
tice does not refer at all to the 
children of the couple although 
these children were parties to the 
suit, while the dissenting opinion 
is concerned about the children, 
as is shown by its opening sent- 
ence, “The question to be determ- 
ined upon this appeal is the legit- 
imacy of the children, and that in 
turn depends upon whether the re- 
lation of marriage existed between 
their parents”. These able judg- 
es are long dead, and these opin- 
ions have now importance only in 
showing the trend of the opinions 
of the courts. The majority opin- 
ion, which we may regard as hav- 
|ing been since overruled; is based 
|on rigid logic alone; it disregards 
the fact that there were children 
of the union. 
case brought suit in Connecticut 
for divorce against his wife for 
desertion 
ice to the wife the decree en- 
tered was a nullity in New Jer- 
sey. The man married a second 
time; and the question to be de- 
cided was with respect to the va)l- 
| idity of this latter marriage. Af- 
| ter the second marviage the first 
| wife obtained a divorce from her 
| husband, and subsequently to that 
occurence the man cohabited with 
his so called second wife, and 
treated her before the world as if 
he were married to her The 
children were born after the de- 
cree. The majority opinion held 
that a man knowing he is not 
legally divorced from his wife, by 
marrying another woman does 
not, on the latter occasion, give 
his assent to a legal matrimonial 
contract, and consequently, a con- 
tinuance of cohabitation with the 
second woman, after the death of 
his wife, will not, per se, prove 
an intention on his part to enter 
into a second marriage; cohabita- 
tion afterward with matrimonial 
habit and repute does not consti- 
tute a marriage; it is merely test- 
imony of a marriage, and as such 
is subject to rebuttal. It was 
urged that such cohabitation 
formed the basis of an inference 
that there had been an _ inter- 
change of consent to marriage 
after the dissolution of the first 
marriage; but this contention was 
rejected by the majority of the 
court “as being in logic ridicu- 
lous’”’ .63 
Seven years after the decision 
of this New Jersey case the fam- 
ous case of Travers v. Reinhardt¢4 
was decided in the Supreme Court 
of the United States, and Mr 

















Justice Holmes dissented The 
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marriage law of New Jersey was 
involved, and the situation was 
similar to the situation in the 
New Jersey case. The dissenting 
opinion of Mr. Justice Holmes 
holds to the same effect as the 
New Jersey majority opinion. Wig- 
more looks on the majority opinion 
as “an Instance of the occasional 
violence of the inference based on 
habit and repute only”.65 The 








63 Collins v. Voorhees 47 N. J. Eq. 555 
(1890) See interesting comments on 





Collins v. Voorhees and a later New 
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Jersey case which seems to overrule 
Collins v. Voorhees tn 26 Yale Law J 
145 (1917) 27 Vale Law J. 702 (1918) & 
28 Yale Law J. 515 (1919) 

64 Travers v. Reinhardt 205 U. S. 423 
440; 51 U. S. L. ed. 865, 873 (1907) 
65 See Wigmore on Evidence, 
Vol. 5 p. 206 Sec. 2082. 





The man in this | 


'as husband and wife; 
Because of lack of not- | 


~ 


7 
ge Fl FTES, 


suit was for a partition or sale 
of land in Virginia, and a will 
needed to be construed. There was 
a marriage of a kind, in Virginia. 
The couple then went to Maryland 
where they liveg fifteen years. In 
1883 they moved to Point Pleas- 
ant in New Jersey where the man 
died a few months thereafter. In 
his will the man called the woman 
his wife. It was held that even 
if the alleged marriage would have 
been regarded as invalid in Vir- 
ginia, for want of a license, had 
the parties remained there, and 
invalid in Maryland for want of 
a religious ceremony, had they re- 
in that state, it was to 
be deemed valid in New Jersey, 
after they as husband and wife 
took up their permanent residence 
there and liveq together in that 
relation continuously in good faith 
and openly up to the time of the 
man’s death, being regarded by 
themselves and in the community 
that their 
conduct while in New Jersey tak- 
en in connection with their previ- 
ous association, was equivalent in 
law to a declaration that they 


mained 





did contract and during their joint 


of husband and wife which was 1s 
effective to establish the status of 
marriage as if it had been in 
words of the present tense after 
they became domiciled in that 
state. The United States Supreme 
Court contradicted the decision of 
New Jersey’s highest court as to 
what constituted a marriage in 
New Jersey. 


The dissenting opinion of Mr. 
Justice Holmes is simple, and cer- 
tainly it is logical: 


T feel some doubts tn this case 
which I think I ought to state 
IT understand it to be assumed, 
as it must be admitted, that 
James Travers anq Sophia V. 
Grayson lived together for many 
years calling themselves man 
and wife, when they were not 
man and wife. This condition 
of things lasted from 1865, the 
time of the pretended marriage 
in Virginia, to which their co- 
habitation referred for its justi- 
fication, until 1883, the year of 
James Travers’ death. So long 
as they lived in Maryland, that 
is until some time in 1883, if 
they had attempted to make 
their union more legitimate by 
simple mutual agreement they 
could not have done so. There- 
fore the instances of James 
Travers calling Sophia his wife 
during that period may be laid 
on one side. 

Just before he dieq Travers 
moved to New Jersey and there 
made his will. As in Maryland, 
he spoke of his wife in that in- 
strmment, and, as T understand 
it, the decision that he was mar- 
ried must rest wholly on this 
recognition and the fact that in 
New Jersey a marriage may be 
made without the intervention 
of a magistrate. I do not see 
how these things can be enough 
Habit and repute might be evi- 
dence of a marriage when un- 
explained. But they must be 
evidence of a contract, however 
informal, to have any effect. 





| 
Supp. 


have been used for nearly 18 
years with conscious want of 
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When an appellation shown to | 
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justification continues to be used 
for the last month of a life- 
time, I do not see how the fact 
that the parties have crossed a 
state line can make that last 


month use evidence that in that 
last moment the parties made a 
contract which then for the first 
time, they coulqg have made in 
this way. 

It is imperative that a con- 
tract should have been made in 
New Jersey. Therefore, even if 
both parties had supposed that 
they were married, instead of 
knowing the contrary, it would 
not have mattered. To live in 
New Jersey and think you are 
married does not constitute a 
marriage by the law of that 
state. If there were nothing 
else in the case it might be evi- 
dence of marriage, but on these 
facts, belief, if it was enter- 
tained, referred to the original 
inadequate agreement. Collins 
v. Voorhees 47 N. J. Eq. 555, 
14L. RA. 364. A void con- 
tract is not made over again or 
validated by being acted upon 
at a time when a valid contract 
could be made. When a void 
contract is acteq upon, the rem- 
edy, where there is one, is not 
on the contract, but upon a 
quasi contract, for a quantum 
meéruit. There is no such al- 
ternative when a marriage fails. 
Dissenting opinions are charac- 

teristic of common law marriage 
cases, and this dissenting opinion 
of Mr. Justice Holmes is an in- 
stance. This dissenting opinion 
merits a reading by all lawyers, 
for its lucidity, its short words, 
and its sound logic; and for one 
interested in the law of common 
law marriages it has an added 
importance, as one considers its 
doctrine and its author. When 
this opinion is reaq quickly by 
one who has given no thought to 
the legal or the social consequenc- 
es of common law marriages and 
common law marriage claims, it 
does not seem to show the liber- 
ality for which Mr. Justice Holmes 
was famed. But one who has 
considered the history, the law, 
and the social implications of com- 
mon law marriages, and the 
abounding abuses in connection 
with them and common law mar- 


riage claims, sees that the Jus- 
tice in a seemingly narrow opin- 
ion chose to employ irrefutable 


logic in favor of social progress 
One sees that this opinion adds to 
the Justice's reputation for liber- 
ality—if one meaning of liberal- 
(Continued on page 3 col 1) 
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MON LAW 








DIGESTS OF 








.) method in his approach to 
goblems of jurisprudence.66 


the experience of the 
ve and the feeling which 
nave come to him, that com- 
jaw marriages were socially 
srable. His devastating logic 
prought into play against 
because he saw that com- 
law marriages should not 
s friends in any court. He saw 
»g violent inference was nec- 
ry to sustain the claim be- 
him; and he was unwilling 
ulge in that violence. And 
convictions must have been 








ng indeed to produce this re- 
rkable dissenting opinion. How 
its sound logic be successfully 
uted? Holmes’ dictum ‘“Exper- 
ve, not logic, is the life of the 

which has been so much 
ged about6? comes to mind 
ben we read this dissenting 
pion. The opinion is logical, 
s beyond question, but it is al- 
the product of experience, and 
ig the expression of a strong 
iction that common law mar- 
ages are socially undesirable. 
r. Justice Holmes was entirely 
mwilling to say that a marriage 
isted just because the parties 
thought they were married; and 
n truth this is the real situation 
respect to most so-called 
meritorious common law marriage 


ij 


When we speak of Holmes as 
s liberal judge, we immediately 
think of another liberal judge, 
and as we are discussing 
-d courts and dissents we 
note that in 1917 in a New York 
case.68 Cardozo was one of three 
dissenters against four justices 
,who established common law mar- 
riages in New York for the period 
1901-1917. Cardozo’s vote was 
against the validity of such mar- 
riages in that period; but we do 
hot accurately know the reasons 
for his vote, because no dissenting 
pinion appears in the reports. 
However, it seems fair to conclude 
that his dissent means he did not 
sanction the directory rule as de- 
Clared in the old United States 


h 
4rcoZzo; 





to complain of such agreement. 
Held: The proofs do not strong- 
ly indicate that there was such 
agreement. Regardless whether 
there was, it cannot be binding 
upon a second mortgagee, who 
was not a party to it. In Hudson 
Trust Company v. Boyd, 80 N. J. 
Eq. 267, 269, Chancellor Walker 
held that a mortgage is merged 
into a final decree of foreclosure 
and it then becomes a debt of 
record. It follows, then, that ev- 
ery party to the foreclosure suit 
is bound thereby and has the 
right to assume that such decree 
represents the final determinatioao 
of the amount of the debt. 
Complainant contends the mer- 
ger of the mortgage debt into the 
final decrees does not foreclose 
defendant's equity of redemption, 
citing Heritage v. Bethel, 96 N. J. 
Eq. 515. This is the law; but it 
does not give complainant the 
right to apply the payments made 
after final decree to the payment 
of the original mortgage, when 
the rights of a second mortgagee 
are affected thereby. “Complain- | 
ant cannot, on the one hand, lay} 
aside the decree for the purpose 
f applying payments on the in- 
terest, premium and fines, and 
then, on the other hand, bring the 
decree into effect again for the pur. 
pose of proceeding with sale 
thereunder.” 





Decree in accordance with mas- 
ter’s report. 





INJUNCTION — Preliminary, to 
Preserve Subject Matter of 
Suit. 


In Chancery of New Jersey. 

Nat'l State Bank of Eliz. v 
tory B. & L. 

April 22, 1936. 

On application for restraint pend- 
ente lite. Restraint allowed. 

Whittemore & McLean and Lind- 
abury, Depue & Faulks, for 
complainant. 

Michael H. Feldman, for defend- 
ants. 

Buchanan, V. C. 

Complainant, the holder of 45 
“prepaid” or‘income” building and 
loan shares, filed a class bill in 
behalf of itself and all other hold- 


Vic- 





Supreme Court case, Meister v. 
Moore. And, a study of the cases 
shows that if the directory rule 


had not been declared by Meister | 


v. Moore in 1877 common law 
marriages would now be invalid 
by statute in most of the states 
where they are considered to be 
valid 

(Continued in next issue) 





66 See Law and the Social Sciences, 
Cairns, 158 (1935) “Holmes’ forward- 
ooking social 
senting opinions masterpieces of liberal 
thought.” Dr. George W. Kirchney in 
Foreword to Lief’s The Dissenting Opin- 
ions of Mr. Justice Holmes (1929). This | 
dissenting opinion is not found in this 
book, apparently because it does not | 
come within the classes of casés there | 
dealt with. 

67 Professors Morris R. Cohen and 
Mortimer J. Adler searchingly reviewed 
Jerome Frank's interesting book, Law 
and the Modern Mind (1930); and Frank 
Came back some tart remarks; and 
then Prof. Cohen said a few words. 
Holmes’ dictum was discussed. See The 
Nation Vol. CXXKXIII, p. 25 (1931); 
Cohen’s Law and the Social Order 
Chap. on “Justice Holmes and the Na- 
ture of Law” (1933); University of Pa. 
Law Review Vol. 80 p. 48 Note 73; 6 
Am. L. Sch. Rev. 231 at p. 236; 31 Col. 
Law Rev. 91, 107; Col. Law Rev. Vol 32 


(1932) p. 352. 
Ziegler v. Cassidy 220 N. Y. 98 


attitude made his dis- 





68 
(1917). 


;ers of such shares, alleging that 
interest thereon was payable to 





,;on 


it and other income share holders 
--at 5% per annum on some 
shares, and 6% on others—and 
that in February, 1934, the associ- 
ation declared and paid a divi- 
deng of only 3% to holders of in- 
come shares, and made a corres- 
ponding credit to the accounts of 
installment shares; that it did the 
same thing in 1935; and that it 
proposed to do the same in 1936. 
The bill asks a restraint against 
crediting any further profits on 
installment shares until the tot- 
al amount of accrued and unpaid 
dividends on the prepaid income 
shares are paid in full. An order 
to show cause, with preliminary 
restraint, was issued, why re- 
straint pendente lite should not 
issue. 

Held: The substantive right of 
complainant to all the relief 
prayed is doubtful. That question 
must await final hearing. 

Complainant’s right thus being 
doubtful, its right to a restraint 
exists only if and to the extent 
that, such restraint is necessary 
to preserve the subject matter of 
the litigation. 


If the defendant association 
pays to the instaliment share- 
holders the proposed dividend, 


there is no way that complainant 
can be assured of its payments, 
in the event that it is successful 
final hearing. The money 
would have been paid out; and 
the court would have no power 
to compel the directors to declare 
that in their judgment the amount 
set up for reserve should be de- 
creased, and an additional amount 
distributeq to installment share- 
holders. 

Even if the dividends be not 
actually paid to installment share- 
holders, but merely credited to 
them on the books, as defendant 
contends, there would seem to be 
at least very grave doubt that the 
association would have the right 
to deduct them. 

The court is not impressed with 
defendant’s contention that fail- 
ure to credit dividends to install- 


ancial condition—especially if the 
reason for such failure to credit 


the installment shares is made 
known. 
Restraint pendente lite granted 





~~" 
EXECUTORS — Right of Credit- 


or to Sue Executor of Legatee. 

HEIRS AND DEVISEES — Right 

of Decedent’s Creditor to Sue. 

In Chancery of New Jersey. 

Wootton v- Pollock 

April 28, 1936. 

On petition for order of revivor. 
Granted in part. 

William Charlton, for complain- 

ants. 

William M. and Tomas R. Cleven- 

ger (C. L. Cole), for defendants. 

Sooy, V. C. 

Annie Wagner owned real es- 

tate. She mortgaged to Mary A. 


veyed to Pollock, who assumed 
the mortgage. 

Thereafter, Mrs. Wagner, the 
mortgagee, died, ang complainants 
were appointed administrators c. 
t. @. 

Mrs. Pollock, the assuming 
grantee, died, bequeathing $5,000 
to a niece, Mae M. Bachman, and 
the residue of her estate, real, 
personal, and mixed, to William 
M. Layton, whom she also appoint- 
ed executor. 

Complainants filed a bill to 
foreclose, naming as parties de- 
fendant Pollock, Layton, as ex- 
ecutor of Mrs. Wagner’s devisee 
and legatee, Layton as holder of 
junior encumbrance, and Miss 
Bachman, as legatee. The court 
struck out the bill against Lay- 
ton, as legatee, retaining it as 
against him in all other capaci- 
ties. 

The foreclosure proceeded to de- 
cree and sale, and a deficiency re- 
sulted. Complainants then filed a 
bill for deficiency against Pollock 

(Continued on page 5 col 3) 
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The Lawyers’ Bill 


While this is distinctly a mis- 
nomer for Assembly 192 it has 
become so generally designated 
@s such that it might be confus- 
ing to refer to it otherwise. We 
regret the lack of interest shown 
by the present legislature in this 
bill, which is fully as much in the 
interest of the public as it is in 
the interest of the legal profes- 
sion. 

A new impetus should be given 
the bill by the recent action of 
the Atlantic County Bar Associ 
ation. Under instructions of the 
president, Albert A. F. McGee, At- 
torney Nathan Goldberg appeared 
as amicus curiae before the At- 
lantic City District Court and ob 
tained a dismissal of three dis- 
possess proceedings because the 
plaintiffs or their agents were not 
in court and were unrepresented 
by attorneys. Judge Jeffers of the 
District Court cooperated with the 
Bar Association and refused to 
carry the cases as an accommoda- 
tion, which has been the custom 
heretofore. On Mondsy of last 
week Mr. Goldberg examined the 
list of causes for trial on Wednes- 
day and found sixteen dispossess 


Proceedings started without at- 
torneys. It is this type of legal 
practice which real state men 


are reluctant to surrender. 

More action similar to that ad- 
opted by the Atlantic County 
Bar Association would materially 
assist in diminishing the unlawful 
practice of law. Much more as- 
sistance would result from im- 
mediate passage of Assembly 192. 
The opposition of interested groups 
such as real estate boards and 
collection agencies is understand- 
able and to be expected. It can 
be openly met, and it is to be 
hoped, defeated. But the opposi- 
tion from within the profession, 
engendered by lawyers who are 
traitors to themselves, and mo- 
tivated by temporary, selfish gain, 
—this is the opposition which is 
most to be deplored. Such law- 
yers are plainly labelled, and we 
hope that the legislature will 
turn a deaf ear upon their pro- 
tests when the bill before it 


for passage. 


is 





FILE BRIEFS COURT 
OF ERRORS 
Friday, May 29, is the last day 
to file briefs for the May Term, 
Court of Errors and Appeals. 
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To The Editor of N. J. Law Journ- 
al: 

The introduction into our Stat- 
utes of a provision of the “DEBT- 
OR AND CREDITOR ACT” of 
the of New York, to wit, 
Section 150 thereof,* would, in my 
judgment, be a salutary piece of 


State 


legislation, with certain modifica- 
tions, to meet the New Jersey 
Practice. 


I am prompted to make the sug- 
gestion because of an experience I 
have just had, in New York, 
where I was called upon to defend 
a judgment debtor (discharged in 
bankruptcy) upon an assignment 
of a judgment recovered in New 
Jersey, and sued upon in New 
York, where the defendant resid- 
ed 

A reading of the provisions of 
that act demonstrates that a 
judgment debtor can take affirm- 
ative action to reap the benefits 
of his discharge in bankruptcy by 
moving to vacate any judgments 
of record against him, instead of 
being compelled to resort to de- 
fending suits brought against him 
years afterwards, 

In the case in which I appeared 
for the defendant, the judgment 
was over five years old. 

Louis Klatzko 


* 150. Discharge of bankrupt from 
judgment. At any time after one year 
has elapsed since a bankrupt was dis- 
charged from his debts, pursuant to the 
acts of Congress relating to bankruptcy 
the bankrupt, his receiver, trustee or 
any other interested person or corpora- 
tion, may apply, upon proof of the 
bankrupt’s discharge, to the court in 
which a Judgment was rendered against 
him, or if rendered in a court not of 
record, to the court of which it has 
become a judgment by docketing it 
therein, for an order, directing the 
judgment to be canceled and discharged 
of record. If it appears upon the hear- 
ing that he has been discharged from 
the payment of that judgment or the 


recovered, an order must be made di- 


and discharged of record; and there- 
upon the clerk of said court shall can- 
cel and discharge the same, by mark- 
ing on the docket thereof that the 
same is canceled and discharged by 
order of the court, giving the date of 
entry of the order of discharge. Where 
the judgment was a lien on real prop- 
erty owned by bankrupt (more than 
four months) prior to the time he was 
adjudged a bankrupt, the liem thereof 
upon said real estate shall not be af- 
fected by said order and may be en- 
forced, but in all other respects the 
judgment shall be of no force or valid- 
ity, nor shall the same be a lien on real 
property acquired by him subsequent to 
his discharge in bankruptcy. Notice of | 
the application, accompanied , with | 
copies of the papers upon which it is/| 
made, must be served upon the judg- | 
ment creditor, or his attorney of record 
in said judgment, in the same manner 
as prescribed in rule twenty of the | 





rules of civil practice, if the a —? 
or place of business of such creditor, 


| Voice of the Bar | 


LEGAL LORE 


By George J. Miller. 


The Minutes of the Supreme Court 
of West New Jersey. 
Part 8. 
Injuries to Indians. 

Aug. 8, 1684. “Michaell Buffin 
& George Shin called before the 
Court and for their breach of 
Peace in wounding an Indian con- 
trary to Lawe ffyned 5 s. being 
formerly convicted thereof. 

The Indians name is Shorolla- 
wanghon.” 

Letters of Administration. 

A Special Court was held at 
Burlington, Sept 16, 1684, when 
“Hannah Newbie appeared and de- 
sired administration on the goods 
ang chattels of Marke Newbie her 
late husband, deceased. And up- 
on her Attesting an Inventory 
thereof, given in, & giving suffic- 
ient bond & security according to 
Law had a Letter of Administra- 
tion granted by Governor Tho: Ol- 
live; Robert Stacy, William Biddle 
& Thomas Gardner, Justices” 

Admiralty Matters. 


On December 11, 1684, the 
Court convened a special court 
particularly on account of the 


goods bought to shore at Burling- 
ton lately rum aground on 
shore of the province in the sloop 
called Beaverwick. William Wood 
admitted seizing the goods by vir- 
tue of the authority of the Prov- 
ince. Seven others made the same 
admission. 


John Peake, owner of the sloop 
Hopewell and Frederick France 
its master, gave in testimony that 
the master and mariners of the 
Beaverick bargained with John 
Peake to go in search of the said 
sloop in order to obtain the rig- 
ging and what goods they could 
find, and that they agreed for 25 
{lb sterling to bring what they 
could get to Appaquining Creek. 
And that when John Peake took 
the goods a board, he did so on 
account of the authority of the 
Province. He then agreed to 
bring them to Salem for twenty 
pounds, and then up to Burlington 
for five pounds, spanish money. 

Elizabeth Stacy was on board 
the sloop when she was run 
aground about 11 o’clock at night. 


The next morning she and two 
other women went ashore. After 
the master and mariners took 
considerable goods ashore, they 


found keys and opened several 
chests, pulled off brass hinges and 
& board at the bottom of a chest 
of drawers and took what was 
therein. They opened a hogshead 
with fruit, and some iron ware. 
They also took a bag of wampum 
from another chest. Then they 
opened a chest of drawers and she 
saw a silver tankard ang three 
silver spoons; several neat linings 
and such goods. “It was a pity,” 
she said, “but the owner should 
have them again.” A seaman 
named Symon replied “But she is 
never like to have them.” 

The seamen spoke in Dutch to 
each other. They obtain good 
Beer and victuals from the store, 
land should make Chrisparus fatt. 








debt upon which such judgment was|The master had warned her not/ of 7.1 per cent. 
recting said Judgment to be canceled|to say anything at Burlington to| was $37,213,000 against $37,495, 


what she had seen She would 
never fare the worse for keeping 
her secret and after the sloop was 
| cast away all the goods they sold 
were their own. 

(To be continued) 


or his attopney, is known; but if un- 
known and cannot be ascertained after 
due diligence, or if such creditor is a 
non-resident of this state, and his at- 
torney is dead, removed from, or can- 
not be found within the state, upon 
proof of said facts by affidavit, 





that the notice of such application 
published in a newspaper designated 
therein, once a week for not more than 
three weeks, which publication shown 
by the affidavit of the publisher, shall 
be sufficient service upon such judg- 
ment creditor, of the application. 


the | 


a 
judge of the court may make an order | 
be 


| per cent. 


seme 


AMERICAN BAR ASSOCIATION 
Junior Bar Conference 

Discussion of federal aid for 
needy lawyers will be the chief 
topic of the adjourned meeting of 
the Junior Bar Conference to be 
held Thursday, May 28, at the 
Newark City Hall. Common Pleas 
Judge Richard Hartshorne, and 
John Sanderson Barlow, advertis- 
ing expert who reently contribut- 
ed an article to the New Jersey 
Law Journal, entitled “A New 
Equity for the Underprivileged”, 
in which he criticised the legal 
profession, will be the principal 
speakers. Judge Hartshorne will 
discuss the responsibilites and 
challenges of the younger mem- 
bers of the Bar; Mr. Barlow will 
defend his criticism of the legal 
profession, emphasizing its inertia 
and lag. 

Leon Dreskin, chairman, has as- 
signed several members to bring 
in recommendations for projeets 
to relieve needy lawyers. The 
meeting is to be an open one, 
which non-members may also at- 
tend. 





BERGEN COUNTY | 
The Committee on Unauthorized 
| Practice of Law of the Lawyers’ 
|Club of Bergen County recently 
|filed a Bill in Chancery to re- 
| strain the unauthorized practice | 
lof law by certain individuals. The | 
| Bill is now pending before Vice | 
| Chancellor Lewis. This Committee 
has also secured the cooperation 
of the Surrogate of Bergen Coun- 
in an effort to prevent laymen 
|signing legal advertisements in 
| probate matters The Commit- 
tee is also seuring the cooperation 
yf the several District Court 
Judges to prevent laymen and 
corporations from practicing law 
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Life Insurance 
Production Increases 


NEW YORK, MAY 20 (CCNS)} 

-New life insurance production 
for April was 1.4 per cent more 
than for April, 1935, bringing the 
cumulative total for the first four 
months of the current year to a 
level only 5.9 per cent less than 
for the corresponding period of 
last year. 

These facts were reported by 
the Association of Life Insurance 
Presidents to the Department of 
Commerce. The report summar- 
izes the new paid-for business— 
exclusive of revivals, increases 
j}and dividend additions— of 42 | 
companies having 83 percent of | 
|the total life insurance outstand- | 
ing in all United States legal re-| 
|} serve companies. | 

For April, the new business of | 
}all classes written by the 42 com- 
panies was $743,945,000, against 
| $733,870,000 during April of 1935, 
an increase of 1.4 per cent. New 
ordinary insurance amounted to 
| $462,376,000, against $468,187,000, 
a decrease of 1.2 per cent. Indus- 
trial insurance was $244,356,000, 
jagainst $288,188,000, an increase 
Group insurance 








| 000, a decrease of 0.8 per cent. 

| For the first four months, the 
| total new business of these com- 
panies was $2,866,573,000 this 
year against $3,046,862.000 last 
year, a decrease of 5.9 per cent. 
New ordinary insurance amounted 
| to $1,805,902,000 against $2,062, 
| 299,000, a decrease of 12.4 per 
cent. Industrial insurancs 
amounted to $895,766,000 against 
$868,721,000, an imcrease of 3.1 
Group insurance 
amounted to $164,905,000 against 
$115,842,000. a agin of 424 per 





Bar Association Notes 








in the District Courts, 
in landlord-and-tenant ca 
The Public Relations 
recently sent out to ¢ 
Teacher Association 
County, 182 bulletins ‘conta 
list of topics and speakers 
members of the Club. ; 
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A Special Committee was aad 
pointed by the president, Wu go 
Seufert, to make a st ot any act O 
cost of printing the vision ghich he 
laws and other law books jp witnesses 
effort to reduce that attest th¢ 
ton T. Lasher was appoint n the 
Chairman, ang G. Tapley mMeGill i 
and H. Courtenay Clinch were Eq. 565, 
pointed members of the Comy Darnell 
tee, Brick, 
The Legislative Comr e Mundy t 
which is sponsoring a new Ch our pres* 
tel Mortgage in the Legislatur: re the 
behalf of the Club, reported nessess 
it will be re-introduced a of the W 
next session of the Legislature that Se 
+ Comp 
CUMBERLAND COUNTY the - 
The Cumberland County » 8 = 
Association held its annua! me — 
ing May 1. The following offce - 
were elected: ot 
Russell S. Henderson, of Bridgs ee 
ton, President; ° yo 
Solvo Tuso, of Vineland, V! D fir : 
President; i yeh 
Leon M. Bardfeld, of Vinelant pay 
Secretary-Treasurer ne oll 
The following four trustees wer ; awit 
elected: pri ss 
H. R. Waltman, of Millv ae 
F. B. Edwards, of Bridgeton chris 
J. H. Powell, of Bridgetor wh 
Judge Herbert C. Bartlett, of uirl 
Vineland. with 
i icy 
Obituary ness 
- ligh 
tort 
JUDGE GEORGE VAN BUSKIRK sill 
George Van Buskirk, lay judge Ch 
of the Court of Errors and Ap 4.) 
peals, died Thursday, May li, 8 
aged 65. tes 
He was born in Patersc D at’ 
1871, a descendant of a Dutch cle 
family which had settled in New vi 
Jersey in 1655. si 
Judge Van Buskirk had served ~ 
on the Court of Errors and Ap- G 
peals since 1921. Prior to tnat 4 
time, he had served as Hacken- q 
sack tax collector, and Bergen f 
County Clerk. 
] 
LAW REVIEW | 
| 
SAUL TISCHLER | 
Counsellor At Law | 
Of New Jersey | 
LL.B New Jersey Law School 
LL.M New York University 
Announces that he will conduct 8 
“LAW REVIEW” for a limited group 
of candidates for the New Jersey 
Attorneys’ and Counsellors’ Exam- 
inations to be held in October, 1936, 
assuring personal attention te each 
student. 
The course will commences on of 
about June 15, 1936, and will cen- 
sist of at least sixty-five lectures. P > 
Hours of lectures are from 6:00 
P. M. until 8:30 P. M. (except Sat- 
urdays), and the course will be civ 
given at 45 Branford Place, New- 
ark, N. J. 
i 
For further information write a 
te MARVIN K. SCHLESINGER, 
4% BRANFORD PLACE, NEWABK 
NEW JERSEY 
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RECENT CASE 
COMMENT 


Continued from page 1) 
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tg have been adopted by the Court 
of Errors (Darnell v. Buzby, 
Turnure v. Turnure, supra). We 


might say here that all of them 
state that an express request in 
so many words is not required; 
any act or sign by the testator by 
h he communicates to the 
witnesses that he desires them to 
test the will, is enough. 
n the other hand Chancellor 
rill in Ayres v. Ayres 43 N. J. 
565, 571 (note that he wrote 
Darnell v. Buzby and Elkinton v. 
Brick, supra, quoting Mundy v. 
Mundy to the contrary) said that 
our present Wills Act does not re- 
quire the testator to ask the wit- 
nessess to witness the execution 
the will. And it may be noted 
Section 35 of the Wills Act 

Comp. Stat. 5872) provides that 
the probate of a will of a resident 
conclusive evidence of any pro- 
eding not commenced within 7 
ars from the time of the pro- 
te, provided the will bears the 
testation clause recited in that 
tion. In this recital, there is 
no statement that the witnesses 
have been requested by the testa- 
tor to attest. However the Court 

f Errors has held with obvious 
soundness that we cannot make 
anything from this section as to 
the requirements of the execution 

f a will. Taylor | v. Rector ete. 
Christ Church 118 N. J. Eq. 288. 

What is the basis of the law re- 

juiring a testator to request the 
witnesses to attest? It is good pol- 

y not to permit interloping wit- 
nesses. But our courts will not 
lightly add to the express statu- 
tory requirements of making a 
will. Taylor v. Rector etc. Christ 
Church, 118 N, J. Eq. 288 (E. & 
4.) .In many states there are 
statutes expressly requiring the 
testator to request the witnesses to 
attest. Our statute does not dis- 
close to the reader any such pro- 
vision. Can we imply the provi- 
sion if it is not express? Some 
cases in other states (for instance 
Gross v. Burneston, 91 Md. 383, 
46 At. 998) say that a statute re- 
quiring a will to be “attested and 
subscribed....as witnesses’ ‘“‘ob- 
riously” implies a request on the 
testator’s part to the subscribing 
witness to attest. The word “at- 
test” is the word that has been 
held to imply a request to act as 
witness; see cases cited in 68 C. 
J. 687, 28 R. C. L. Sec. 82; though 
the better authority is to the con- 
trary, see 1 Underhill on Wills, 
page 261 and cases cited, holding 
that the word “attest” does not 
imply a request to the witnesses 
to act as such. A person can be 
a witness to an act without being 
requested to be a witness. A per- 
son can in addition sign as a wit- 
ness to a paper—that is, attest 
it—and comply with all the re- 
quirements of the statute even 
though the testator says “I do not 
want you to be a witness”. The 
standard dictionaries agree (ex- 
cept Bouvier’s which to support 
itself cites authorities having no 
relation to the question) that the 
worg “attest” does not signify 
that the testator must request the 
witness to act. Our conclusion is 
that the courts in other states, 
encountering the words “attested 
and subscribed as witnesses’’ have 
ungracefully scrambled to find 2 
meaning in “attest” that would 
not make the word redundant. 

I think Chancellor McGill had 
in ming that this idea of request 
is something given to the wort 
“attest,”” when he wrote Ayres v. 


Eq. 


x 





Ayres, 43 N. J. Eq. 565, 571, su- 
pra; hentene he said there that 
the statute “now in force’’ (the 
act of 1850—the act still in force) 
does not require the testator to 
request the witnesses to witness 
the execution of the will. The 
Statute in force in New Jersey 
prior to the Act of 1850, to wit 
the Ac of 1713-1714 (for the his- 
tory of our statutes of wills, see 
Den v. Mitton, 12 N, J. L. 70, dis- 
senting opinion of Hornblower in 
Mickle v. Matlack, 17 N. J. L. 86, 
94 and Lacey v. Dobbs, 63 N. J. 
Eq. 625, 629 E. & A.) provided 
that all devises ‘shall be attested 
and subscribeg in the presence of 
the said devisor by three or four 
credible witnesses”. We find here 
the words “attest and subscribe” 
used conjunctively and under this 
statute it was held that the test- 
ator must request the witnesses 
to act as such. Whitenack v. 
Stryker, 2 N. J. Eq. 8, 15. Still 
whatever significance can be at- 
tacheg to the word “attest” is of 
no consequence to New Jersey 
lawyers today, because there is 
no such word in our present stat- 
ute. Under this statute witnesses 
are not now required to attest; 
they are merely to subscribe their 
names. 

Has this matter any practical 
significance? You say an interlop- 


jing witness would be one case in 











a million. There are several prac- 
tical significances, the principal 
one of which leads us into an- 
other conflict of authority. In Al- 
lair v. Allair, 37 N. J. L. $12, a 
leading case, Depue said: “If the 
attestation clause does not contain 
all the requisites to the making 
of a will, effective proof must be 
made of its execution in the man- 
ner and with the formalities pre- 
scribeq by the statute’. For an 
attestation clause to have any 
presumptive effect at all, it must 
be perfect. This opinion was af- 
firmed by the Court of Errors in 
39 N. 
that the rules laid down by De- 
pue were “properly settled’. There 
are a number of judges that have 
refused to be persuaded bu such 
eminent authority,—such as Ma- 
gie in Beggans’ Case, 68 N. J. Eq. 
572 stating: ‘when an attestation 
clause states the performance 
of some of the requisite acts, but 
omits to state the performance of 
acts, also requisite, on reason and 
authority, the proponent must es- 
tablish by evidence the perform- 
ance of the latter acts”. Bowen v. 
Naughten, 67 At. 104, Cf. Bioren 
v. Nesler, 77 N. J. Eq. 560, 563 


E. & A. (semble); Ayres v. Ayres, 
43 N. J. Eq. 565 (semble) in ac- 
cord. Now if Depue and Beasley 


were correct in holding that there 
is no presumptive effect at all to 
an attestation clause lacking any 
one of the requisites; and if the 
string of dicta in this State is 
correct in holding that a requisite 
to the execution of a will is a re- 
quest from the testator to the 
witnesses to act; and if we are 
correct in our conclusion that such 
a request cannot be implied from 
the words of an attestation clause 








| 


J. L. 113, Beasley saying | 


| 





that the witnesses signed or sub- 
scribed in the testator’s presence; 
then, the attestation clause omit- 
ting to state such request would 
lack all virtue. In such case, the 
burden of proving all the requis- 
ites of the execution of a will will 
fall on the proponent. The state- 
ment of such a request to attest 
is frequently omitted from the at- 
testation certificate. And _ the 
courts have called it a perfect 
certificate; and given the propon- 
ent the huge value of the presump- 
tion arising from a perfect certifi- 
cate. See McCurdy v. Neall, 42 N. 
J. Eq. 338; cf. Elkinton v. Brick, 
44 N. J. Eq. 154; not to speak 
of a recent case that hag not 
been reported. 


Digests Of 


Recent Opinions 
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(the assuming grantee); Layton; 
and Miss Bachman (Mrs. Wag- 
ner’s legatee). Pending this ac- 
tion, Layton died testate. Com- 
plainants now petition that their 
suit may preceed against Layton’s ! 
executor, his legatees and devis- 
ees. 

It is admitted that Mrs. Wag- 
ner’s estate was settled in 1927, 
that releases and refunding bonds 
were executed and filed, and that 
no claim was ever filed against 
the Wagner estate by Mrs. Woot- 
ton or her representatives. 

Held: If Layton’s executor were 
seeking to bar the suit against 
Layton, legatee, merely upon the 
theory that Layton was not made 
a party to the foreclosure suit and 
could not therefore be held ac- 
countable for deficiency (under P. 
L. 1932, p. 409), this court would 
be bound to correct any error it 
had fallen into in striking the fore- 
closure bill as to Layton as lega- 
tee, because it was on Layton’s 
motion that he was dismissed as 
& party (legatee) thereto, and the 
reason alleged by him was that 
he was not a necessary or proper 
party there. 

But complainants were not en- 
titled to maintain their suit 
against Layton as legatee because 
there is no personal liability on 
the part of a legatee to pay a 
debt of his testator. McCarthy v. 


does not represent the first test- 
ator.” 
be denied as to Layton’s executor. 


Orphans Court Act, there was no 
right of action by a creditor 
against a legatee for an obliga 
tion of the_testator. The only rem- 
edy was through the personal re- 
presentative to compel a legatee to 


refund. 
The petition will therefore 


AL cc common law, prior to the 


Trust Co. v. 


531.” 





Index Page 173 
“Inasmuch as a a 


bonds were filed in the Wagner — 
estate, there is no call for equita- — 
ble relief to compel a refund, as 
was dealt with in Liberty Title & 
Stevens, 115 N, J. 
Eq. 506, at 518, 171. Atl, Rep. 


On the other hand, a devise 
(Continued on page 7 col 8) 








We are constantly urging our customers to consult their 
lawyers as to will revision and establishment of trusts to meet 


changing family conditions and current tax problems. 


As Executor and Trustee we make it a practice to employ 
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Mullen, 82 N. J. L. 379, 82 A. 51; 
and th: same case further holds | 
that: “The executor of an executor , 
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ATTORNEYS’ 
June 22, 
between 5:00 P. M.and 7:30 P. M. 
1060 Broad Street, Newark, N. J. 


Each student will receive: 


and COUNSELLORS’ 


Answers prepared by Mr. 
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MAURICE C. BRIGADIER, ESQ. 


announces that his 26th Course in preparation for the October, 
EXAMINATIONS 
1936. This Course consisting of 63 lectures will be conducted 
at the INDUSTRIAL OFFICE BUILDING, 


(1) A printed Summary of Practice and 
Pleading at Law in N. J. (2) A printed Summary of Practice and Pleading 
in Chancery. (3) A selection of 2,000 Bar Examinations Questions with 
Brigadier (1936 Revised Edition). (4) Digest of 
Current Cases and Statutes. (5) Summary of Probate Procedure. 


The fee is $50, registrations accepted with deposit of $20; balance of 
$30 payable on opening day of Course. 


Address Registrations to 
SYDNEY A. ROSE, Esq. 


1936 
will commence on 


JERSEY CITY, N. J. 


ee 26300 
10 MAIN, ST, HACKENSA 
































A op tatement of ‘Policy 


HE Fipetiry Union Trust Company 
"Tie long emphasized to individuals 
planning to name this institution in a 
fiduciary capacity that the individual’s 
own counsel will continue to be em- 
ployed whenever the services of an 
attorney are required. 

We endeavor to work in full harmony 
and cooperate with members of the bar 
and our policies are shaped toward this 
end. We welcome suggestions to fur- 
ther this purpose, in order that our 
services may be correlated to the best 
interests of the public which both the 
bar and ourselves serve. 


FIDELITY UNION 
TRUST COMPANY 
Newark .. . East Orange 
... NEW JERSEY... 

MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


v2 




















= 





‘ 






























NEW JERSEY 





Page 174 


LAW JOURNAL, THURSDAY, MAY 21, 1936. 





And U. S. Criminal 
| Administration 


CANADIAN SYSTEM 








; 


criminal law administration, 
/two nations are separated by very 
different social 
| cording to Judge Joseph N. UIl- 
"man, of the Supreme Bench 


) Baltimore City. 


| smartest man should win; 


DIVORCED FROM POL- 
ITCS, SAYS JUDGE ULL- 
MAN. DIFFERENT COM- 
MUNITY ATTITUDES 
IN TWO COUNTRIES 





BALTIMORE, May 20, (CCNS) 
ve da is separated from the 
niteq States by much more than 
n imaginary line on a map: in- 
deed, as respects their ideas of 
the 
philosophies, ac- 


of 
Judge Ullman was led to com- 


| ment on this difference in the 
) Journal of Criminal Law, and 


|) Criminology after receiving a let 
} ter from William Renwick Riddell, 


Justice of Appeal in the Province 
of Ontario. 
Two Ideas of Prosecution 
In his letter Justice Riddell re- 


marked that there are in reality 


only two conceptions of a crimin- 
al prosecution—the one that it is 
a kind of game in which the 
the 
other that it is a solemn investi- 


| gation by the state to determine 


whether a named person has been 
guilty of an offense. Under the 
firat conception the judge merely 
aits to see that the rules of the 
game are adhered to; under the 
other he is an officer of state, 
taking his proper share in the in- 
vestigation. Of these two con- 
ceptions Canada has adopted the 
latter. 

Commenting on the fact that in 
his country the Crown Attorney 
ig appointed for life, Justice Rid- 
dell also pointed out that that of- 
ficial, while his appointment is 
political, drops his politics when 
he aasumes office. “I have never 
heard so much as a suggestion of 
politics or political influence having 
any part in a criminal prosecution 
Prosecuting counsel have nothing 
to gain by successful prosecutions, 
nothing to lose by failure to con- 
vict. 

“A criminal prosecution being 
an investigation, it is the duty-of 
Crown Counsel to bring out all the 
facts before the trial tribunal, 
whether these tell for or against 
EQUITY SEARCH COMPANY 

Established 1924 
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the accused. An unfair prosecu- 
tion is reprobated by the Court of 
Appeal, and where proper a new 
trial is granted.” 
Judges Drop Politics 

Judges too, while appointed for 
life the governing political 
party, drop their politics upon ap- 
pointment, Justice Riddell 
There have been two cases 


from 


said. 
s of dis- 
missal of judges in this Province 
meddling with political qués 
tions, but the last was more than 
a century ago, the Canadian jur- 
ist remarked. 


for 


Justice Riddell’s letter also 
commented on the facility with 
which juries are selected in Can- 
adian trials. Only once, he said, 
had he known it to take moré 


than a half hour to obtain a jury 
different philoso 
United 
Ullman 


In noting the 
of the 
Canada, Judge 

“Subtle 
tionally determined 
terns, are seen 
ful than statutory rule 
law 


phies States and 
said 
imponderables -radi- 


behavior pat- 


or common 
decision. Juries, 
and judges 
munities expect and want 
do If we in the United 
are ever to develop a practice in 
of the 
described by 


prosecutors 
all do what their com- 
them to 


States 


criminal 
Justice 
and tedious 


administration 
law like that 
Riddel, a long 
of public education lies before us 


wo rk 
Current Decisions 
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sey with reference to retirements 


and Decedent, 
suant to this resolution received as 
for the 
3i1st, 
and 


or pensions pur- 
salary 

August 
$2250.00 
without the 


year 
1933, 
in September, 


terminating 
sum of 
1932 


the 


passage of ordinance 


resolution or other proceeding 
save oral agreement, an additional 
contribution of ten percent was 


authorized, so that at the time of 
decedent's death, he 
the 
Thousand Dollars 
The 


mined 


was actually 
annual of Two 


recelvin sum 


deter- 


compensa 


sole question to be 
the 
tion awarded should be based up- 
the salary of $2500.00 
as fixed by the ordinance, 
said amount less the annual con- 
tribution of $500. The issue turns 
upon the wages of decedent at the 
time of the accident which result 
ed in his death. 


is whether 


on annual 


or upon 


For all practical purposes, the 
terms “wages” and “salary’’ are 
synonymous and both mean “a 
sum of money periodically paid 


for services rendered’, although 


in general good usage the terms 
“wages” indicates pay received 
for a somewhat lesser degree of 


employment than that denoted by 
the worg “salary”, which is sug- 
gestive of a larger compensation 
paid for more important services 
The Workmen's Compensation Act 
“wages” to mean “the 
money rate at which the service 
rendered recompensed under 
the contract of hiring in force at 
the time of the accident”. 

Section 1 of “An ordinance to 
fix and determine the salaries of 


construes 


is 


ment of the City of Passaic, N 
J.", passed at a regular meeting 
of Board of Commissioners held 
on September 25, 1923, and which 
took effect after its adoption of a 


BLUE 2RINTS 
PHOTOSTATS 


DRAWING MATERIALS 





reterenuum held on November 6, 
1923, uetinitely fixed decedent's 
salary during “the fitth year and 
each year thereafter’ at $2500.00 
This ordinance still ap- 
pears to be in full force and ef- 
tect, never having been repealed 
or modified and there is no paper 
writing in existance nor agree- 
ment of any kind reducing the sai- 
schedule as therein definitely 

While it may well be that 
of lack of municipai 
to insufficient tax re- 
own 


per year. 





ary 
fixed 
Dy 
funds 
eipts the 
best interests practically felt ob- 
liged to consent to remit or con- 
twenty percent of their 
there was nothing 
about the arrange- 


reason 
due 


firemen in their 


tribute 
base salary 
compulsory 


ment on 





| 


to be more power- | 
| tion of ten percent from Septem- 


the part of the munici- 
Each member of the De- 
partment individually, in accord- 
with the request of the reso- 


pality 


ance 


lution adopted by the Board of 
Commissioners, consented in writ- 
ing to make the initia] contribu- 


lution of September lst, 1932, in- 
dicates that it was primarily con- 
sidered because of the financial 
condition of the City. There is 
nothing to indicate that the fixed 
salary schedule would not be fol- 
lowed when financial conditions 
permit and it would seem that 
the fact no action of any kind 
would be required of anyone to 
make such enforcement effective 
is a true indication that the ar- 
rangement was a temporary one 
and so considered and intended 
by both the City and members of 
the Departments. 

It is further contended that P. 
L. 1933, Chapter 17 and 446 and 
Chapter 3 of the Laws of 1915 
give municipalities power to re- 
duce the salary or wages of em- 


ployees by resolution. This con- 
tention is, of course, correct, but 
inapplicable to the case under 


consideration for the reason that 
the municipality did not take ad- 
vantage of the act, and while it 
did request each member of the 
Fire Department to sign a written 
consent to a contribution, it never 


adopted a resolution authorizing 
any deduction 
My conclusion is that the de- 


termination of the Deputy Com- 
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ber list, 1932, until August 31st, 
1933 

Although no further or other 
| written consent to the continuation 
|of the remission or contribution 
appears to have been requested 
by the Board of Commissioners , 
or given by members of the Fire | 





| 


the members of the Fire Depart- | 











Department, an additional contri- | 
bution of ten percent was, in Sep- 
tember, 1933, orally agreed upon, 
that decedent at the of 


' 

| 

time 

death was actually ede) 
{ 


30 
his 
the actual sum of $2000.00. 
Certainly the mere fact that the 
contribution was consented to and 
in unison by all members of 
Department cannot it 
any other character 
it did not meet with 
on the part of 
of those effected. 
was nothing to prevent any 


made 
the 


to 


cause 
assume 
solely because 
objection one or 

There 


indi- 


several 


vidual from refusing to consent to 
the or contribution and 
if it was in fact a temporary con- | 
tribution and not a reduction it 
was so for all. The concerted na- 
ture of diq not make 
it other than individual in its ap- 
plication 


remission 


the action 


Some municipalities during the 
several years have confront- 
ed a financial situation so severe 
that their employees received only 
a percentage of their contract 
or in many instances, no- 
thing at all for extended periodr, 
Certainly it can hardly be said 


they had no compensable wage of 


past 


waces 
wages, 





| they met with an accident during 


of the 
tervals 


yne “payless pay day” in- 


Appellants contend 


or 


that the 
deduction was a| 
reduction or change in sal. 
not merely a temporary 
arrangement. While it is conced- 
that the contributions contin- 
ued for practically a year and & 
half prior to decedent’s death, 
not appear that there was 


contribution 
definite 
ary and 


ed 


it 


does 








| 
j}any intention that the arrange- | 
ment was to be a permanent one. | 
“Temporary” is the opposite of | 
“permanent” and means “for a 
limited time only’, ang the ro 
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pensation Bureau should be af- 
firmed and the appeal, therefore, 
is dismissed. 

MORTGAGES — Establishment 


of Liability on Bond against De- 
cedent’s Estate where No De- 
fault, 


Essex County Circuit Court 


Rogovin v. Kridel 

April 1, 1936 

On motion to stay execution. 
Granted 

Edward R. McGlynn (by Joseph 
Weintraub), counsel for plain- 
tiff 

Samuel K. Sobel, counsel for de- 
fendants. 


William A. Smith, C. C. J. 


missioner of the Workmen's Com- | 










This matter is presented to the 
Court on a motion to stay the is- 
suance of an execution on a judg- | 
ment entered 
tiff and against the defendants. | 

The plaintiff is the obligee of a 
bong secured by mortgage on real 
estate and sues the exeutors of | 
George Kridel, the obligor, to re- | 
cover the face amount of the 
bond.“ The bond, at the time of | 
the commencement of the suit 
and at the present time is not due 
by its terms, nor is it in default. 
(Continued on page 8 col 2) 


in favor of the plain- |§ 
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| Tax Appeals 





) te Board of 





\,ATION — Bank Stocks—De- 
gection Value of Real Estate 
geld by Holding Companies. 
sles Trust and Guaranty Com- 
ay of Hackensack (now Peo- 
sjes Trust Company of Bergen 
spunty). v. Bergen County 
poard of Taxation. 
wneck National Bank (now Peo- 
ples Trust Company of Bergen 
Bergen County 
poard of Taxation. 
ese Bank and Trust Company 
now Peoples Trust Company of 
Bergen County), v. Bergen 
County Board of Taxation. 
westwood Trust Company, v. Ber- 
gen County Board of Taxation. 
In the matter of application for 
se reduction of the tax on bank 
sock. assessed for the year 1934 
for Appellants, Morrison, Lloyd 
and Morrison, Esqs., by Mr. Mor- 
son 
ror Bergen County Board of Tax- 
ation, Donald M. Waesche, Esq. 


County) Vv. 





and Walter G. Winne, Esq. 
For Borough of Westwood, Leland 

F. Ferry, Esq. 
Fileq September 24, 1935 
WEAVER, President: These ap- 
which present a common 
question of fact and law, and 
which were tried together, bring 
before us for review the action of 
the Bergen County Board of Tax- 
ation in refusing to allow deduc- 
tions of the assessed value of real 
estate helq by holding companies 
of the appellants. 


The banks created holding com- 
panies for the purpose of holding 
title to the banking buildings, and 
all of the stock of these companies 
is held by the appellant banks. 
Some of the bank buildings had 
facilities for offices, which were 
renteq to tenants by the holding 
companies, 

The question for determination 
1s whether a banking institution 
is entitled to deduct from its cap- 
ital, surplus and undivided profits, 
the assessed value of real estate 
owned by a holding company, in 
tetermining the value of the bank 
stock for purposes of taxation 
under the Bank Stock Tax, P. L. 
1918, page 997. Section 2 of that 
act provides for the deduction of 
“the assessed value of the real 
property of such bank” from the 
capital, surplus ang undivided pro- 
fits. 

The law is well settled in this 
State that statutes relating to tax- 
ation must be strictly construed. 

In Guarantee Trust Co. of At- 
lantic City v. Atlantic County 
Board of Taxation, 57 N. J. L. J. 
187, this Board held that: 

“The bank has incorporated 
the A.S. D. Holding Company for 
the purpose of holding title to 
real estate acquired by it, other 
than the banking house. All 
stock of the holding company is 
owned by the bank, which 
claims that the assessed value 
of the real estate owned by the 
holding company should be de- 
ducted from the total value of 
capital, surplus and undivided 
profits in determining the value 
of its stock. This contention 
untenable for the reason that 
the statute makes no such pro- 
vision. The holding company is 
a separate legal entity. The 
fact that the appellant owns all 
capital stock of the holding com- 
pany does not warrant the de- 
duction. Banks frequently own 
stock in corporations which cor- 
porations in turn own real es- 
tate, Certainly the appellant 


peals 


~ 


cannot claim that a proportion- 
ate share of the assessed valua- 
tion of such rea] estate should 
be deducted. The statute per- 
mits a deduction of the assessed 
value of the real property of the 
bank. This provision cannot be 
extended to include real estate 
owned by corporations in which 
the bank is a stockholder.” 

We see no distinction between 
a holding company which holds 
title to a bank building and one 
which holds title to other real es- 
tate of a banking institution. 

Subsequent to the decision of 
this Board in Guarantee Trust Co. 
of Atlantic City v. Atlantic County 
Boarg of Taxation, supra, the 
Legislature amended Section 2 of 
the Bank Stock Tax Act by P. L. 
1935, Chapter 210, to permit de- 
duction of the assessed value of 
real property owned by a corpor- 
ation, all of the stock of which 
corporation is owned by such 
bank. However, this act is of no 
benefit to applicants as it did not 
become operative until May 18, 
1935, which is subsequent to the 
assessing date. 

For the reasons stated, the ap- 
peals are dismissed. 


TAXATION — Exemption — Use 
for Mental and Moral Improve- 
ment of Man—Camera Club. 

Newark Camera Club, v. City of 
Newark. 

In the matter of the application 
for the cancellation of the tax as- 
sessment for the year 1934 on 
property in the City of Newark, 
Essex County, New Jersey. 

For Appellant, S. Arthur Stern, 
Esq. 

For Respondent, Frank A. Boett- 
ner, Esq., by David Wollman, 
Esq. 

December 10, 1935. 

WEAVER, President: The New- 
ark Camera Club, a New Jersey 
corporation organized under an 
act entitled “An Act to Incorpor- 
ate Associations not for Pecuniary 
Profit,” is the owner of premises 
at 683 High Street, Newark, New 
Jersey, assesseq for taxation for 
the year 1934. 

The Club was formed in March, 
1888, when a group of men in 
Newark organized to photograph 
a severe snowstorm, and continued 
as a private club until March 28, 
1910, when it incorporated. The 
members paid fees to defray the 
expenses of the club and later ac- 
quired the property assessed. 

The membership is approximate- 
ly 100, consisting of active and 
associate members. About five 
years ago, the club instituted a 
series of free lectures, by paid in- 
structors. These lectures, which 
are open to the public, have con- 
tinued to the present time with 
an increase in attendance from 
30 to approximately 200. Those 
attending, whether or not they are 
members, have access to the facil- 
ities of the club, under the super- 
vision of expert members. Atten- 
dance is solicited by circulars and 
catalogues distributed to high 
schools, stores selling photograph- 
ic equipment, and newspapers 

The corporation has no sources 
of income other than its dues 
from members and a smal] amount 
from receipts for advertisements 
in its publication Deficits are 
met by contributions from mem- 


bers. No officer of the club re- 
ceives any compensation The 
building is used exclusively for 


the purpose of the organization 
No part of it is rented. 
Exemption is claimed under the 
provisions of Section 203, subdivi- 
sion 4 of the General Tax of 1918, 
as amended by P. L. 1931, page 
904, the appellant holding that 
the club is organized exclusively 





for the moral and mental im- 





| 
| 


— ee ee eee 


provement of men women and 
children, and that its building is 
actually and exclusively used as 
a school. 
Its charter provides that 
“The purposes for which this 
corporation is formed are the 
study, practice, development and 
promotion among its members 
of the Art and Science of Pho- 
togranhy, the promotion among 
its members of social inter- 
course, and generally to do all 
things necessary or proper for 
the fulfillment of the said pur- 
poses * * *,.” 

The work of the Newark Cam- 
era Club is partly educational, 
scientific and cultural, but it can 
not be said that the club operates 
a school. Even if this were the 
case, it would not come within 
the purview of the statute as fees 
are charged to its members. Un- 
der the statute, only charitable, 
benevolent or religious corpora- 
tions are permitted to receive fees 
or charges from or on behalf of 
the beneficiaries using or occupy- 
ing their buildings. Appellant 
does not come within these class- 
ifications and is not entitled to 
exemption as a school. 

It is not entitled to exemption 
as a corporation organized exclus- 
ively for the moral and mental 
improvement of men, women and 
children, because, according to its 
charter, it is not organizeq ex- 
clusively for such purposes. 

While the purpose of the appel- 
lant is worthy, it is not such as 
would entitle it to an exemption, 
as it is a club for those who de- 
sire to pursue the hobby of pho- 
tography. 

Our courts have repeatedly held 
that exemptions from taxation 
are against public policy, unless 
the concession is due as a quid 
pro for the performance of a ser- 
vice essentially public. Statutes 
granting exemption must be strict- 
ly construed and nothing can be 
left to implication. 

The action of the Essex County 
Board of Taxation in denying ap- 
pellant’s claim for exemption is 
affirmed. 


DIGESTS OF 
RECENT OPINIONS 


(Continued from page 5) 
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sence of express statutory author- 
ization to accept cash, a magis- 
trate is not invested with this 
power. 3 R. C. L. 28; 6 C. J. 1023. 
Respondent’s contention that 
the requisite authority is conferred 
by Section 25 of the Criminal 
Procedttre_Act (2 C. S. 1828) per- 
mitting the acceptance of cash in 
lien of bail, is not well founded; 
this statute applies only to crim- 
inal cases. And bastardy pro- 
ceedings are civil, not criminal. 
Overseer of the Poor v. Eason, 92 
N. J. L. 199; Leconey v. Over- 
seer, 43 N. J. L. 406; Hildreth v. 
Overseer, 138 N. J. L. 5. The 
town did not receive the money 
deposited; and i* is under no duty 
to reimburse plaintiff for money 
illegally paid to its recorder, who, 
in accepting the cash. did not act 
virutue officii, See Giardini v. 
Dover, 101 N. J. L. 444; Ballagh 
Realty Co. v. Dumont, 111 N. J. 
L. 32; J. C. v. Schoppe, 82 N. J. 
L. 697. 


ZONING — Variance — Necessi- 
ty of Proof of Special Hardship. 

New Jersey Supreme Court 

St. Mary’s of Mt. Virgin’s Church 

v. Board of Adjustment of New 

Brunswick 
April 23, 1936 
On certiorari. 
Per Curiam. 

Sanitary Ice and Coal Company 
applied for a gas station permit. 
The building inspector denied the 
application on the ground that the 
granting of it would violate the 
zoning ordinance. The Board of 
Adjustment, on appeal. found that 
it would violate the ordinance, but 
nevertheless found that, “due to 
the peuliar circumstances of the 
case,’ the proposed construction 
would not be contrary to the pub- 
lic interest, and ordered the per- 
mit granted. 

No formal returns are made to 
the writ, and there is no evidence 
in the record to sustain the con- 
clusion of the board. 

Held: Both the building inspect- 
or and the board of adjustment 
found the proposed _ structure 
would violate the ordinance. Mere 
recitals in the application do not 
have the force of proof that pe- 
culiar circumstances would make 
literal enforcement result in un- 
necessary hardship. 

Reversed. ‘ 


Reversed. 
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may be sued on the obligation of 
his devisor, and is liable to the 
extent of the estate he received 
and the devisees of such devisee 
are in turn liable to a similar ex- 
tent for the obligations of the 
first testator. McCarthy v. Mul- 
len, supra; St. Mary’s Church v. 
Wallace, 10 N. J. L. 311. The suit 
may therefore be revived against 
Layton, as devisee, and against 
the devisees of Layton. 

Decree in accordance with opin- 
ion. 


POLICE COURTS AND MAGIS- 
TRATES — Jurisdiction to Ac- 
cept Money in Lieu of Bond in 
Bastardy Cases. 

New Jersey Supreme Court 

Calaway v. Town of Belleville 

May 13, 1936 

On appeal from te District Court. 
Reyersed. 

Hobart & Minard (George S. Ho- 


bart ang John J. Gaffey), for 
appellant. 

Edward J. Abromson, for defend- 
ant 

Heher, J. 


The decisive question is wheth- 
er a magistrate who issues a war- 
rant in a bastardy case is author- 
ized to take money, in lien of the 
statutory bond. 

, Held: There is no jurisdiction 
to accept cash. The statute (1 
C. S. 183) merely confers power 





to accept a bond; and, in the ab- 
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Cases will be tried from May 25 
to June 6th. 
Motions will be heard Fridays at 
Atlantic City. 
Bergen County 
Supreme and Circutt: 
lion. Bdwin C. Caffrey 
Glerk—Bugene H. Jorel 
High number—446 
Motions will be heard Friday, 
June Sth. 
Common Pleas: 
Hon. J. Wallace Leyden 
Clerk—¥rederick U. Hillers 
High number 207 (day call), 252 
(weekly call). 
> ey Camden County” 
Supreme and Circuit: 
Hon. V. Claude Palmer 
Clerk—Joseph E. Halpin 
Motions are heard every Fri- 
day. 
High number 59. 
Cumberland County 
Supreme and Circuit: 
Mon. Samuel M. Shay 
Clerk—Frank G. Wettstein 


MOTION 





Pip ier = 





CALENDAR 


even and odq numbers. 

Hon. Thomas F. Meaney 

Clerk—Charles E. Dolan 

Judge Meaney is not trying cas- 
es as he is ill. 

Motions are heard by a Criminal 
Court Judge on Fridays. 

Hon. Robert V. Kinkead and 
Hon. James R. Erwin are hearing 
Criminal matters this term. 

Mercer County 

Sureme and Circuit: 

Hon. A. Dayton Oliphant 

Clerk—Charles P. Hutchinson 

High number—49 

Motions will be heard Friday, 
May 22, and every Friday during 
the month of June 

Ocean County 

Hon. Rulif. V. Lawrence 

Clerk—Granville M. Price 


22nd 





Cases tried May 4 tc May 22. 
Judge Shay will hear motions | 
for Hunterdon, Salem, Cumber-| 
land and Gloucester Counties at! 
Camden on Friday, June 5th. 
Kasex County 

Supreme and Cireuit: 

Mon. William A. Smith 

Clerk—John F. O’Brien 

Will hear motions May 22. 

Judge Porter is now trying cases 
fn Passaic County with Judge 
Wolber. 

Hon. Joseph L. Smith 

Clerk—John Hayden 

Will hear motions, Friday, 
29th. 

High number—1500 (weekly 
1450 (day call). 

There will be no weekly 
made in the Supreme and 
cult Courts May 22. 

Common Pleas: 

Hen. Richard Hartshorne 

Clerk—-William R. Cohen 

Will hear motions, Friday, May 
22. 

Hon. Walter D. Van Riper 

Glerk—David Hahn 

Will hear motions, June 5 

High number—260 (weekly call) 
241 (daily call). 

There will be no weekly call 
made in the Common Pleas Court 
Friday, May 22. 

There will be no trials of Com- 
mon Pleas Civil cases until Mon- 
day, May 25th. 

Gloucester County 

Supreme and Circuit: 

Hon, Samuel M. Shay 

Clerk—R,. Edward Klaisz 

Cases tried May 25 to June 12 

Judge Shay will hear motions in 
Camden for the Counties of Hun- 
terdon, Salem, Cumberland and 
Gloucester, on the first Friday of 
June (June 5). 

Hudson County 

Supreme: 

Hon. Henry FE. Ackerson 

Clerk-——John P. Dalton 

Will hedr motions Friday, May 
22. 

High number 465 (weekly call) 
450 (day call). 

Cireuft: 

Hon. Thomas Brown 

Clerk—Thomas J. Gillen 

Will hear motions Friday, May 
15th. 

High number—225 (weekly call) 
218 (day call). 

Cemmon Pleas: 

Mon, Thomas H. Brown 

Glerk—Joseph Kelly 

High number—(weekly call) 689 
(day call) 631. 

Due to Judge Meaney’s illness, 


May 
call) 


call 





On the return of the remittitur 
on the reversal and in accordance 
with the directions of the Court 
of Errors and Appeals, this court 
entered judgment in favor of the 
plaintiff and against the defend- 
ant executors for the amount re- 
maining unpaid on the bond, it 
still not being due or in default 
under its terms. 

Tha defendants now move to 
stay execution on the ground that 
this suit is brought only for the 
purpose of establishing the valid- 
ity of the plaintiff's claim, and 
that it cannot be used for the pur- 
pose of collection. From my ex- 
amination of the opinion on which 
the reversal was predicated I must 
conclude that it was the opinior 
of that court that this proceeding 
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could not be used for the purpose 
of collection and the application 
for a stay of execution will there- 
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World Production 
Decline For March 






—World industrial production de- 
clined moderately during March, 
according to the monthly report 
of the National Industrial Confer- 
ence Board. 

Activity showed some recession 
in Canada, Japan, Belgium, Italy, 
Spain, and most of the Central 
and South American countries. 
Output in the United States, Neth- 
erlands, Germany and the Scan- 


NEW YORK, May 20 (CCNS) | 





dinavian countries remained at 
about the same level, while in the | 
United Kingdom there was a light 
gain. 


clineq during February, according 
to the Board’s analysis. The com- 
bined index of 75 countries (ex- | 
cluding Italy) stood at 34.3 per | 
cent of the 1929 average, com- | 














Gold value of world trade de- | 
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Investigators 


WILLIAM A. MARTIN 
Detective Agency 


Our organization consists of ont 
fully traimed specialists in Detee- | 
tive and Secret Service affairs, | 
Personal, Civil, Domestic and #. | 
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